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I.  INTRODUCTION

“It is the facts of an actual case which will breathe life into the legal theories …”  Chavers v. National Security Fire & Casualty Company, 405 So.2d 1, 5 (Ala. 1981), quoting Lavoie v. Aetna Life & Casualty Company, 374 So.2d 310 (Ala. 1979).

Facts that cry out for fairness are what drive the American sense of justice and causes our legal system to evolve.  Legal theories are advanced and established in our American jurisprudence system as justice demands. The facts, communicated to you by your client who has just gone through an ordeal in dealing with his/her insurance company, will determine whether a bad faith claim is present.

The Chavers case cited above presented such significantly disturbing facts that caused Alabama to formally recognize the intentional tort of bad faith.  Torts such as bad faith and outrage were formally recognized by the Alabama Supreme Court in the early 80’s.  Each of these legal theories underscore basic human principles that in a civilized society, people or institutions in superior positions and power shall not intentionally harm others especially when the other party is in peril or extremely vulnerable.

“Insurance companies are in a bargaining position manifestly superior to that of their insureds.  Insurance claimants, by definition, are calling upon insurance companies during times of need or crisis.”
  (emphasis added)

Prior to Chavers and the recognition of the tort of bad faith, insurance companies could get away with willful and deliberate failure to evaluate or honor a claim. The insured could only sue on a breach of contract theory. The insured would suffer the cost of litigation and attorney fees, no matter the outcome. As stated in a case decided just prior to Chavers, “The law will now allow an insurer to willfully refuse to evaluate or honor a claim with the knowledge that the avowed purpose of the insurance contract was to protect the insured at his weakest and most perilous time of need.  In no area of the law is there more a call for good faith at such a crucial time than in the area of insurance contracts.”
  (emphasis added)
Good Faith
In order to understand bad faith, one must grasp the concept of good faith and why it is necessary and essential in the business of insurance.

According to Black’s Legal Dictionary, good faith is defined as:


A state of mind consisting in (1) honesty in belief or purpose, (2) faithfulness to one’s duty or obligation, (3) observance of reasonable commercial standards of fair dealing in a given trade or business, or (4) absence of intent to defraud or to seek unconscionable advantage.


[G]ood faith is an elusive idea, taking on different meanings and emphasis as we move from one context to another – whether the particular context is supplied by the type of legal system (e.g., common law, civilian or hybrid), the type of contract (e.g., commercial or consumer), or the nature of the subject matter of the contract (e.g., insurance, employment, sale of goods, financial services and so on).Roger Brownsworth, et al.; “Good Faith in Contract,” Good Faith in Contract:  Concept & Context, 1, 3 Roger Brownsworth, ed., 1999).
Universally accepted, faith is confidence or trust in a person or thing.  It involves the obligation of loyalty or fidelity to a person, promise or engagement, etc.  It is commonly recognized as a competent belief in the truth, value or trustworthiness of a person, idea, or thing.  Synonyms are belief and trust.

The idea of belief, trust, and faith are fundamental to our daily existence.  We all have trust that our car will crank in the morning and that we will get to work without somebody running into us.  In order to do business, we all must trust one another to a certain degree.  When a salesman makes representations about a product, we rely, within reason, on his or her expertise.  There is no way to verify every statement, representation, or promise made to us.  We would spend all of our time engaged in checking on one another and never accomplishing our real work.  There must be trust in commerce and there must be a reasonable expectation of good faith in the other person.
However, despite the possibility of breaches of promise, in a society where we are dependent upon one another, people must rely on a substantial amount of trust and good faith.  Without it, society and business break down.
One context where trust and faith are absolutely essential is in the area of insurance.  Without trust and faith in the promises made in an insurance contract, why would anyone ever invest in insurance?  Take life insurance for an example:  the one thing about purchasing life insurance on your life is that you will never know whether the company actually fulfilled its end of the bargain.  You faithfully pay your premiums on the promise and belief that the company will pay your loved ones (your beneficiaries) the proceeds of the policy upon your death.  However, you will never personally know whether the insurance company follows through on that promise.  It takes trust.  There must be faith – GOOD FAITH.
II.  HISTORICAL DEVELOPMENT OF BAD FAITH

CASE LAW & STATUTORY BAD FAITH
The tort of bad faith was first formally recognized in Alabama in Chavers v. National Security Fire & Casualty Company, 405 So.2d 1 (Ala. 1981).  However, the theory of a breach of good faith in insurance contracts seems to have been around for quite a while.  In Waters v. American Casualty Co. of Reading, P.A., 261 Ala. 252, 73 So.2d 524 (1953), the Supreme Court of Alabama determined that an implied duty existed with insurance contracts that placed a requirement on the insurer to show good faith and fair dealing with its insureds, and that a breach thereof gives rise to an actual claim.  Following the Waters case, it was generally accepted that there was a covenant of good faith implied by law in insurance contracts, but the damages were limited to those associated with the contract or breach thereof.  The Waters case established that an insurer could be held liable for their negligent failure to ascertain facts showing it should have settled a claim within its policy limits, thus exposing the insured to an excess judgment, or if it learned facts that dictated such a settlement, but nevertheless refuses in bad faith to settle, it may be liable for the entire judgment.  However, Waters did not allow for extra contractual types of damages, i.e., emotional distress and/or punitive for the wrongful failure to pay claims.

Since Waters,  bad faith failure to settle an insured’s liability case (where there are facts before the insurance company that would indicate liability and support a damage claim in excess of policy limits) has opened up liability for the insurance company for the entire judgment that may be entered against its insured.  This theory is based upon a simple negligence approach and not intentional wrongful behavior.
With the Chavers case, Alabama began to hold insurers accountable for its intentional acts based upon a relatively new theory of the tort of bad faith.
  Based upon the Chavers case, it is clear that negligence is not an element of the tort of bad faith.  The tort of bad faith is the intentional wrongdoing which would subject an insurer to additional damages.  Under Chavers, the court found an actual tort arises from an insurer’s intentional refusal to settle a direct claim where there is either (1) no lawful basis for the refusal coupled with actual knowledge of that fact or (2) intentional failure to determine whether or not there is any lawful basis for that refusal.

A.  CASE LAW BAD FAITH
Following the Chavers case, the court continued to elaborate on the essential components of a bad faith claim.  In 1982, the court promulgated the requisite elements of a bad faith refusal to pay insurance benefits in National Security Fire & Security Company v. Bowen, 417 So.2d 179 (Ala. 1982).  The elements are as follows:
(a)
An insurance contract between the parties and a breach thereof by the defendant;
(b)
An intentional refusal to pay the insured’s claim;
(c)
The absence of any reasonably legitimate or arguable reason for that refusal (the absence of a debatable reason);
(d)
The insurer’s actual knowledge of the absence of any legitimate or arguable reasons;
(e)
If the intentional failure to determine the existence of a lawful basis is relied upon, the plaintiff must prove the insurer’s intentional failure to determine whether there is a legitimate or arguable reason to refuse to pay the claim.

Later court decisions made a distinction in the types of bad faith cases using the above criteria.  Elements “a” through “d” above were requirements in a “normal“ bad faith claim and required the plaintiff to also prove a breach of the insurance contract had occurred  as a judgment as a matter of law.

Element “e” above represents an “abnormal” bad faith claim which can be shown by a defendant’s knowledge or reckless disregard of the fact that it had no legitimate or reasonable basis for denying a claim may be inferred and imparted to an insurer when it has shown a reckless indifference to facts or proof submitted by the insured.
  An “abnormal” bad faith claim calls for the insured to prove both (1) the failure of the insurer to properly investigate the claim and (2) the insurer breached the contract at the time it failed to pay the insured’s claim.
 The insurer’s reliance on clearly ambiguous contract provision can also trigger an “abnormal” bad faith claim.

B.  STATUTORY BAD FAITH
In addition to the case law recognition of the tort of bad faith, the Alabama legislature in 1971 set out a claim for bad faith in §27-12-24, Code of Alabama (1975), which states:


No insurer shall, without just cause, refuse to pay or settle claims arising out of coverage provided by its policies in this state and with such frequency as to indicate a general business practice in this state, which general business practice is evidenced by:  (1) a substantial increase in the number of complaints against the insurer received by the insurance department; (2) a substantial increase in the number of lawsuits against the insurer or its insured by claimants; and (3) other relevant evidence.

Statutory bad faith carries a much larger burden on the plaintiff to prove widespread pattern and practice.  As such, little litigation has involved the use of this statute.

In light of the Waters case and the 1971 statute, the idea of the tort of bad faith was just not a new one in Alabama as suggested by the Chavers court.  The tort has evolved over the last 50+ years and continues to do so with recent cases, the most notable being Pontus v. State Farm Mutual Automobile Insurance Company, 915 So.2d 557 (Ala. 2005) and White v. State Farm Fire & Casualty Company, 953 So.2d 340 (Ala. 2006).

Until the White case, the general trend in Alabama’s bad faith laws was a tightening of claims.  However, White v. State Farm seems to indicate a little loosening of the court-imposed restrictions on this legal theory.  It is clear from the case law history that a substantial portion of the Justices of the Supreme Court over the years have always viewed bad faith as an unfair requirement on insurance companies because it creates a standard too strict for practicable application in the business world of insurance.

III.  EXAMINING BAD FAITH SITUATIONS
Obviously, any bad faith claim that you make formally in a Complaint against an insurance company needs to fit within some parameters of the law.  However, bad faith is a generalized tort and not based on some limited or cookie-cutter set of facts. There are an unlimited number of ways an insurance company can commit bad faith. Wrong behavior is only limited by the imagination.  Bad faith can occur in all imaginable forms and circumstances.
DO NOT LIMIT YOUR WAY OF SEEING THIS TORT!
LET THE FACTS BREATHE LIFE INTO YOUR THEORIES!

Based upon your initial investigation of the case, you will have some elements of bad faith but you may not have all of those at outlined in case law.  Discovery will reveal whether the facts meet the elements of this intentional tort.  Remember, circumstantial evidence is just as important as direct.
Bad faith cases come from the stories of clients relating how their insurance company dealt with them.  More times than not, it is gut check of your moral compass that leads you to believe that there is something just unfair and wrong with what your client has been through at the hands of his or her insurance company.
At that point, it is the facts that will breathe life into your claim.  Something in your insides, something in your moral judgment will tell you that the situation your client went through was just not right.

Suggestions:

· Do an extensive evaluation of your client’s situation.

· Review all insurance documents.

· Review all correspondence.

· Review all claims information exchanged.

· Do a detailed timetable of events.

· Review case law.

· Remember Alabama has a bad faith statute (that may apply).

· Do a nationwide legal search of similar fact scenarios (this may be the most helpful thing you will do).  Another jurisdiction may be used to support your theory of bad faith.

· Analyze the elements of your client’s claim.

· Address the issue of ripeness in your mind.

· Address what if any thing you or your client should do.

· Could this controversy just be a misunderstanding; if so, then the insurance company should be given the opportunity to correct that situation.

Remember:  “[T]he elements of the tort of bad faith may be proved, as with other intentional torts, by circumstantial as well as direct evidence.”
  “Recoverable damages may include mental distress and economic loss.”

IV.  ESTABLISHING INSURER BAD FAITH
Under Alabama law, bad faith claims can only be brought between an insurer and an insured.
  The tort of bad faith will not apply to an agent or adjuster or sales manager of an insurance company.
  Bad faith does not apply in workers compensation cases.
  The courts have refused to find bad faith liability on the part of an insurance company where the plaintiff was a third party beneficiary to the insurance contract.
  To date, the Alabama courts have failed to extend the tort of bad faith in other contractual matters beyond the area of insurance.
  Therefore, currently the tort of bad faith will only involve a claim dispute between an insurance company and its insureds.
In light of the collective personality of Alabama’s appellate courts, claims for bad faith have not generally met favorable minds.  Frankly, the majority of the current court seems very skeptical about bad faith claims.  Generally, many justices seem to be resistant to new causes of action and/or new theories under the law.
However, current members of Alabama’s appellate courts are human beings despite all that it has said about the conservative philosophy they may individually hold.  Thus, in my opinion, they too would be offended by behavior that breaches basic tenants of good faith, honesty and integrity.  My experience tells me that no one likes anybody who will cheat, lie, deceive, or rip off someone else.  While it is generally recognized that the courts have tended to be more restrictive about bad faith claims in recent rulings, White v. State Farm Fire & Casualty Company, 953 So.2d 340 (Ala. 2006), suggests our supreme court is not ready to throw out claims for bad faith.  In White the court affirms that bad faith imports a dishonest purpose and means a breach of a known duty, i.e., good faith and fair dealing through some motive of self-interest or ill-will.  White at 349.

V.  THREE BASIC TYPES OF BAD FAITH
There are basically three major categories of bad faith claims recognized in Alabama:

(1)
Bad faith failure to settle a third party claim on behalf of an insured within the policy limits, subjecting the insured to an excess of policy limits judgment;

(2)
Bad faith failure to pay an insurance claim to an insured; and
(3)
Bad faith involving an uninsured or underinsured motorist claim.

A.  FAILURE TO SETTLE CLAIM WITHIN POLICY LIMITS
The failure to settle a claim against an insured within policy limits and thus exposing the insured to an excess judgment has generally been considered bad faith in Alabama since the 1950’s.
  This type of case would clearly subject the liability insurance company to damages in the amount of the excess judgment.  The Alabama Supreme Court has stated that bad faith failure to settle a claim does not exist where the insured is subject to no personal loss from a final judgment.
  Therefore, if the insurance company pays the excess judgment amount, then it would be protected from a bad faith claim.  However, if the insurance company refused to pay the excess judgment amount, then it seems as if other damages would be available.  These may possibly include emotional distress, humiliation, damage to reputation or loss of business and depending upon the circumstances, punitive damages as well.

For practical purposes, the goods news is that if the insured properly places his insurance company on notice of his/her/its desire to settle a claim within policy limits and the insurance company does not do so and an excess judgment is obtained, then in line with cases from Waters to the present, it appears as if the insurance company would be on the hook for the excess judgment. At least, the excess judgment gets paid if liability was clear and substantial evidence existed to show a damage claim in excess of policy limits.
B.  BAD FAITH FAILURE TO PAY AN INSURED’S INSURANCE CLAIM
For an outstanding analysis of the law in this area, I encourage you to get White v. State Farm Fire & Casualty Company, 953 So.2d 340 (Ala. 2006).  The court lays out a specific analysis of this type of claim and how it works under Alabama law and it is as follows:


This Court in two recent cases has provided comprehensive discussions of the tort of bad-faith failure to pay an insurance claim.  In Employees’ Benefit Ass’n v. Grissett, 732 So.2d 968 (Ala. 1988), we stated:


“[National Security Fire & Casualty Co. v. Bowen, 417 So.2d 179 (Ala. 1982),]


Set out these requirements for a plaintiff to prove a bad-faith failure to pay:


“’(a)
an insurance contract between the parties and a breach thereof by the defendant;


“’(b)
an intentional refusal to pay the insured’s claim;


“’(c)
the absence of any reasonably legitimate or arguable reason for that refusal (the absence of a debatable reason);


“’(d)
the insurer’s actual knowledge of the absence of any legitimate or arguable reason;


“’(e)
if the intentional failure to determine the existence of a lawful basis is relied upon, the plaintiff must prove the insurer’s intentional failure to determine whether there is a legitimate or arguable reason to refuse to pay the claim.’

“417 So.2d at 183.  Requirements (a) through (d) represent the ‘normal’ case.  Requirement (e) represents the ‘abnormal’ case.


“The rule in ‘abnormal’ cases dispensed with the predicate of a preverdict JML [judgment as a matter of law] for the plaintiff on the contract claim if the insurer had recklessly or intentionally failed to properly investigate a claim or to subject the results of its investigation to a cognitive evaluation.  Blackburn v. Fidelity & Deposit Co. of Maryland, 667 So.2d 661 (Ala. 1995); Thomas v. Principal Financial Group, 566 So.2d 735 (Ala. 1998).  A defendant’s knowledge or reckless disregard of the fact that it had no legitimate or reasonable basis for denying a claim may be inferred and imputed to an insurer when it has shown a reckless indifference to facts or proof submitted by the insured.  Gulf Atlantic Life Ins. Co. v. Barnes, 405 So.2d 916, 924 (Ala. 1981).


“So, a plaintiff has two methods by which to establish a bad-faith refusal to pay an insurance claim:  he or she can prove the requirements necessary to establish a ‘normal’ case, or, failing that, can prove that the insurer’s failure to investigate at the time of the claim presentation procedure was intentionally or recklessly omissive.”


732 So.2d at 976 (footnote omitted).


State Farm Fire & Casualty Co. v. Slade, 747 So.2d 293 (Ala. 1999), we elaborated on the rule in the “abnormal” case:


“[W]e reject the Slades’ argument that in the abnormal bad-faith case in which the insurer fails to properly investigate the insured’s claim contractually liability is not a prerequisite to bad-faith liability, and the Slades’ argument that the tort of bad faith provides a cause of action that is separate and independent of an insurance contract.  In so doing, we make it clear that in order to recover under a theory of an abnormal case of bad-faith failure to investigate an insurance claim, the insured must show (1) that the insurer failed to properly investigate the claim or to subject the results of the investigation to a cognitive evaluation and review and (2) that the insurer breached the contract for insurance with the insured when it refused to pay the insured’s claim.


“This is nothing new.  Under the elements established in [National Security Fire & Casualty Co. v.] Bowen, [417 So.2d 179 (Ala. 1982)], the plaintiff has always had to prove that the insurer breached the insurance contract.  Practically, the effect is that in order to prove a bad-faith-failure-to-investigate claim, the insured must prove that a proper investigation would have revealed that the insured’s loss was covered under the terms of the contract.”


747 So.3d at 318.  Singleton v. State Farm Fire & Casualty Co., 928 So.2d 280, 283 (Ala. 2005), we reviewed the discussion in Slade of the previously recognized distinction between “normal” and “abnormal” bad-faith cases:


“In the ‘normal’ bad-faith case, the plaintiff must show the absence of any reasonably legitimate or arguable reason for denial of a claim.  [State Farm Fire & Cas. Co. v.] Slade, 747 So.2d [293] at 306 [(Ala. 1999)].  In the ‘abnormal case, bad faith consists of:  1) intentional or reckless failure to investigate a claim, 2) intentional or reckless failure to properly subject a claim to a cognitive evaluation or review, 3) the manufacture of a debatable reason to deny a claim, or 4) reliance on an ambiguous portion of a policy as a lawful basis for denying a claim.  747 So.3d at 306-07. …


“’Bad faith … is not simply bad judgment or negligence.  It imports a dishonest purpose and means a breach of known duty, i.e., good faith and fair dealing, through some motive of self-interest or ill will.’  Slade, 747 So.2d at 300-04 (quoting Gulf Atlantic Life Ins. Co. v. Barnes, 405 So.2d 916, 924 (Ala. 1981)).”


Thus, White and White Group have two available methods by which they can establish a bad-faith refusal to pay an insurance claim.  They can prove the requirements necessary to establish a “normal” case, or they can prove that one or more of State Farm’s actions consists of bad faith in an “abnormal” case.  Moreover, in an “abnormal” case, State Farm cannot use ambiguity in the contract as a basis for claiming a legitimate or arguable reason for not paying the claim.  Otherwise, an insurance company would have the incentive to write an ambiguous policy in order to create a defense to a bad-faith claim.

White v. State Farm, 953 So.2d 340, 347-349.

This case is a great recap of the pertinent case law on failure to pay an insured’s claim.
The White case involved a property claim for damages as a result of a storm in Birmingham, Alabama.  It is the author’s opinion that property damage claims afford the greatest opportunity for these types of bad faith matters.  The author also believes this is an area that should be view not only from a case law standpoint, but also through the application of the statutory bad faith law.

The statutory bad faith has an element of pattern and practice that has to be proven.  By alleging the statutory bad faith, plaintiff would have an absolute right to get into pattern and practice discovery with the insurance company.  It is the author’s opinion that during times of disaster, i.e., tornado, hurricane, hail storm, insurance companies run a risk of bad faith practice.  Too many times accountants (and lawyers) interject themselves into the adjustment process where there is extensive loss of claim exposure, and the company may open themselves up to significant liability based upon inappropriate, ubiquitous practices designed to save the company money at the expense of its insureds.
Companies can often rely upon ambiguous policy provisions in denying these mega disaster claims and/or employ inappropriate analysis to the claims.

This may also subject companies to class actions as well.  Therefore the use of the statutory bad faith claim has an appropriate value, especially in class action situations and in mega disaster events.

C.  UNDERINSURED MOTORIST COVERAGE
If there is an area in bad faith that has been litigated over and over again it is that of breaches of the covenant of good faith involving questions of uninsured/underinsured motorist coverage.

Early on there was some impression by case law that bad faith did not apply to uninsured motorist claims.  However, in Sanford v. Liberty Mutual Insurance Company, 536 So.2d 941 (Ala. 1988), the court made it clear that there was no public policy reasoning to exclude claims of bad faith involving an underinsured motorist coverage claim.

The court said:


Indeed, because of the legislative mandate for uninsured motorist protection (Ala. Code 1975, §32-7-23), the policy considerations for allowing such claims are enhanced, not diminished.  As stated by the Washington Court of Appeals in Escalante v. Sentry Insurance Company, 49 Wash. App. 375, 743 P.2d 832 (1987):

Like most jurisdictions, Washington has enacted underinsured motorist statutes expressing a strong public policy favoring full coverage for innocent injured parties.  We believe such a strong public policy demands good faith dealing on the part of insurers.  As one authority correctly points out,

[t]he various state insurance laws that establish the requirements for uninsured motorist insurance are clearly intended to benefit all insureds, and the attainment of this goal certainly encompasses requiring the fair and equitable settlement of uninsured motorist insurance claims.  Unreasonable conduct by an insurer frustrates the public policy embodied in state’s insurance Legislation, as well as breaching the implied-in-law duty.  Thus, the standard by which the conduct of insurers is judged arguably should be higher in regard to uninsured motorist claims than it is for other first party insurance coverages.  In other words, given the fact that uninsured motorist insurance is the subject of statutory requirements in forty-nine states, a persuasive argument can be made for the proposition that the duty of an insurer to act in good faith and fairly should be of the highest order in regard to claims arising under this coverage.  The public interest in this coverage means that insurers should be obligated to exercise the greatest care and highest level of good faith and fair dealing.  (Footnote omitted).  2A Widiss, Uninsured and Underinsured Motorist Insurance, §20.3 (2d ed. 1987).
The Supreme Court in LeFever v. Westberry, 590 So.2d 154 (Ala. 1991) further addressed bad faith claims in the context of uninsured motorist claim cases and set forth the following principles:


We now undertake to provide, as we did in Lambert v. State Farm Mutual Automobile Insurance Company, 576 So.2d 160 (Ala. 1991), some guidelines for everyone concerned to follow, applying what the legislature intended so that an insured will receive the benefits of the bargain the insured has made, but guidelines that will, at the same time, protect the insurer’s rights to refuse to pay a claim it is not legally required to pay.


Any procedure, of course, must take into consideration the facts and circumstances of each case but the following general rules should apply:

 1.
When a claim is filed by its insured, the uninsured motorist carrier has an obligation to diligently investigate the facts, fairly evaluate the claim, and act promptly and reasonably.

 2.
The uninsured motorist carrier should conclude its investigation within a reasonable time and should notify its insured of the action it proposes with regard to the claim for uninsured motorist benefits.  [Footnote omitted.]

 3.
Mere delay does not constitute vexations or unreasonable delay in the investigation of a claim if there is a bona fide dispute on the issue of liability.

 4.
Likewise, mere delay in payment does not rise to the level of bad faith if there is a bona fide dispute on the issue of damages.

 5.
If the uninsured motorist carrier refuses to settle with its insured, its refusal to settle must be reasonable.

One of the main problem areas involving bad faith, there can be no breach of an uninsured motorist contract and thus consequently the covenant of good faith, until the insured proves he/she is legally entitled to recover under these provisions.
  This is the ripeness issue.  Thus the claim does not arise but if judgment is obtained on the underlying case.  If the uninsured coverage issue is settled prior to judgment, then the bad faith claim would be moot.  Therefore, in order for a claim for bad faith to be ripe, the uninsured motorist coverage claim must be judicially determined.  However, the court in the Pontus case recognized there was no universally recognized answer to the question of when an action alleging bad faith may be maintained for the improper handling of an uninsured or underinsured motorist coverage claim.  Each case would stand on its own facts.

The insured must also satisfy all contractual conditions precedent to coverage before bringing a claim for breach of the insurance contract.
  This is the clean hands doctrine for the Plaintiff.
VI.  DISCOVERY ISSUES
Once the decision has been made to file a lawsuit, thorough discovery is an absolute must!  Through interrogatories and requests for production, you should request the defendant insurance company documents concerning company claims practices, all policy and procedural manuals used by company employees, complaints filed, and the entire claims file along with a list of every person who handled the claim in any manner.  See Appendix “A”.
Once you receive the discovery documents, you should bate stamp all documents and insert a summary of the documents into your timeline.  You can then compare the documents you received from your client to that received from the insurance company.  An alert plaintiff’s attorney should always consider the possibility that the claims file has been sanitized in some way and there may be a claim for spoliation of evidence.

As a part of your third party subpoena practice, it is important to subpoena the documents from the Alabama Department of Insurance for complaints filed against the insurance company, files involving each insurance contract written by the insurance company, and files containing the licensing agents.  Complaints and formal charges brought against insurance companies and agents are also kept at the Department of Insurance.  This type of evidence is admissible on the issue of pattern and practice and to proving an essential element to a statutory bad faith claim.

As to depositions, it is important to take the deposition of each and every person who was involved in the handling of the disputed claim.

One of the key documents that should be provided by the insurance company will be a computer or handwritten claims action summary sheet.  This document would indicate every time the claim file is transferred from one party to another and what, if any, work was done on the claim file (whether a phone call, e-mail, review of reports,…) by date and usually time.
Remember, insurance companies live by the axiom that if it is not written down, it did not happen.  Adjusters are taught to write everything down what actions were taken and the essence of every phone conversation or correspondence at the time of the action.  This is important to the company and you to know what was going on with the file.

It is recommended that the plaintiff attorney personally review the claims file and actively edit the timeline as a part of preparing this case for prosecution.

Usually on the second or third review of the file, obvious patterns or omissions become evident.  These should be noted and used to question the insurance company employees and officials.  Often times it is what is omitted from the file that should be there, that is the most damning piece of evidence in a bad faith case.

VII.  PROSECUTING BAD FAITH LAWSUITS
From a cursory reading of Alabama bad faith laws, it is clear bad faith claims are extraordinarily difficult to maintain and prosecute.  Yet, the tort of bad faith still remains a viable cause of action in Alabama.  In order to pursue, the plaintiff must have clean hands and must produce a clear paper trail.  Based upon the issue of ripeness and the element of the absence of debatable reason to deny the claim, a great deal of preliminary work and communication must be done.  Insureds have every right to request clarification from the insurance company regarding the claims process.  Insurers owe their insureds a duty to provide truthful and timely responses to requests.  A plaintiff (and his lawyer) cannot just think “we’ve got the company” based upon one letter.  It is the author’s opinion that if there is any ambiguity in a letter, it should be clarified with repeated attempts to resolve the claim prior to filing a bad faith lawsuit.

Due to the time and expense of prosecuting a bad faith claim, the Plaintiff’s attorney should not file a bad faith lawsuit over a simple misunderstanding.  Therefore, have your client write the company regarding any questions or ambiguous statements in a letter or made by the adjuster.

Once a bad faith lawsuit is filed, be assured that the company will go all out to defend its position and its reputation.  It is naïve to believe that just because you file a bad faith claim that an insurance company will suddenly reasonably settle an underlying claim.  Companies just do not capitulate because an insured files a bad faith lawsuit.
VIII.  PLAINTIFF’S PRACTICE POINTS
At times it seems as if it is almost impossible to bring a bad faith claim in Alabama.  However, the Pontus case affirms once again that there is no cookie-cutter answer to bad faith situations.  Each case is generally unique in its own nature.  The White case affirms that the tort of bad faith is still a viable cause of action.
It is the facts of an actual case which will breathe life into the legal theories being advanced.  Lavoie v. Aetna Life & Casualty Company, 374 So.3d 310 (Ala. 1979).

It is with this mindset that the plaintiff attorney must tackle every possible suggestion of bad faith.  Frankly, wrong behavior cannot be tolerated in a civilized society.

Some insurance adjusters think they can act with impunity.  They think the current makeup of the Supreme Court will lend absolute protection to their misbehaviors.  They think they have a “backstop in Montgomery”.  Yes, because of this very thinking, the probability of a bad faith claim surfacing is very high.

Years ago we took the deposition of an adjuster in a case who was no longer working for the company.  After taking her deposition I had the opportunity to run into her in an informal setting.  She initiated a conversation about the case and her deposition.  During the course of our conversation, I asked her if she really knew why she had denied the claim in our case.  The adjuster looked at me and asked if she could tell me something off the record (that I would not use against her or the company) and I said agreed (I knew I already had enough information to use against her in our case).  She then informed me that she really could not think of a valid reason to deny my client’s claim.  As she said, “I just think I was being a bitch that day.”

The problem in that particular case was from the initial denial onward, no one at the insurance company reversed this initial decision to deny.  They did everything in their power to try to justify it.  Several other adjusters reviewed the case file and took the position that the initial denial was correct.

Throughout the case, it seemed apparent that the company was intent on denying the claim and would not change its mind no matter what information was presented.

In other cases, we have argued about the improper assertion of subrogation rights in cases where there were no assets for the insurance company to subrogate against.  In these cases, the insurance company asserted its subrogation/Lambert rights, paid the policy limits offered by the tortfeasor’s liability carrier and demanded we file a lawsuit.  These cases were ultimately settled but they do raise the question of the improper use of a contract provision clearly based upon a falsehood.

There are multiple other theories to use in bringing bad faith claims other than those addressed by the Alabama Supreme Court.  Nationwide searches of bad faith cases reveal many bad faith fact theories.  Several different fact situations have been found in other jurisdictions as bad faith claims. The improper use of the subrogation claim was one such theory.  We found several states that followed our logic.

As a practice pointer, it is recommended you do a nationwide search of any potential bad faith claim that comes into your office.  Bad faith is not a cookie-cutter cause of action.  It is broad in nature and covers a whole world of potential fact scenarios.

X.  CONCLUSION
No matter what the legal climate is in Alabama, a plaintiff’s attorney must be willing to fight for fairness.  As a civilized society, we cannot allow wrongs to go unabated.  Remember, “it is the facts of an actual case which will breathe life into the legal theories being advanced.”  It is the wrongs that scream out for justice.
Dated 12/13/07
A P P E N D I X   “ A “
CONSOLIDATED DISCOVERY

PLAINTIFFS' FIRST SET OF INTERROGATORIES

AND

FIRST REQUESTS FOR PRODUCTION OF DOCUMENTS

TO

DEFENDANT 






COME NOW the Plaintiffs, 




, by and through their attorneys of record, and propound the following First Set of Interrogatories and First Requests for Production of Documents to the Defendant, 




, An Insurance Company, in accordance with the Alabama Rules of Civil Procedure.  Plaintiffs request that Defendant 



respond to the following interrogatories fully, separately, and under oath, and serve such response upon Plaintiffs within forty-five (45) days, pursuant to Rule 33, A.R.C.P.  Plaintiffs request Defendant 




 respond to each Request for Production within forty-five (45) days, pursuant to Rule 34, A.R.C.P., by producing and/or permitting Plaintiffs to inspect and copy each document requested.

REGARDING PLAINTIFFS’ INTERROGATORIES

AND

REQUESTS FOR PRODUCTION OF DOCUMENTS


The following definitions shall apply to each Interrogatory and Request, unless the context of said Interrogatory or Request clearly indicates otherwise:


A.
As is used herein, "you" or "your" means and includes the Defendant, and also means and includes all entities of whatever type or form under such Defendant's control or affiliated with such Defendant, including agents, employees, servants, licensees, subsidiaries, parent companies, partnerships, professional corporations, predecessors in interest, employees, present or former directors, present or former officers, present or former agents, present or former trustees, and all other persons or entities acting or purporting to act on behalf of you, or any of your subsidiaries, parents, affiliated corporations, affiliated entities, or predecessors, or successors, including without limitation all past or present officers, directors, agents, partners, or employees of you or any such affiliated entity, as well as all corporations, partnerships, or other entities on whose behalf you act or purport to act.


B.
As is used herein, the term "document" shall mean and include every original and non-identical copy (including blind copies), regardless of origin or location, of each and every paper, writing, picture, photograph, negative, slide, movie, film, visual or audio, transcription, videotape, sound recording, microfilm, data stored or recorded on or in punch cards, computer tapes, disks, diskettes, packs, magnetic media, reels, or other devices or business machines or computer or other means of storing and/or transmitting human or machine generated or stored intelligence, and any other printed or readable material irrespective of whether such invoice, statement, bill, ledger sheet, written instructions, correspondence, letter, message, envelope, postal receipt, telegraph, teletype, telex, report, telephone bill, memorandum (including but not limited to every intra-office, inter-office, work memorandum, memorandum of telephone conversation or other conversation, and memorandum pertaining to witnesses including potential witness' interview, sketch, graph, chart, index, notes (including, without limitation, notes or drafts used to prepare any letter, memorandum, report or other document as herein defined), check (cancelled or otherwise), check stub, bank statement, deposit slip, debit or credit advice, voucher, draft, wire or other evidence of electronic fund transfer, receipt, witnesses' (including potential witnesses') statement, transcript, interview, Articles of Incorporation, Certificate of Incorporation, charter, by-laws, application, paper filed with or received from any governmental or quasi-governmental or self-regulatory agency or organization asserting or having jurisdiction over you, credit report, investigator's report, suit paper or pleading, engineering data, design, drawing blueprints, specification, study records, financial statement, or data accounts report or findings, audits, pay records, minutes (including but not limited to minutes or notes of members of the Board of Directors or other board or committee), diaries (both office and personal), log, telephone log and telephone bills, or statement of expenses incurred and repaid.


The following instructions shall apply to each Interrogatory and Request, unless the context of said Interrogatory or Request clearly indicates otherwise:


A.
Whenever the Interrogatory or Request calls for identification of a natural person, please state:



(1)
His/her full name.



(2)
His/her present and last-known business and residence address and business and residence telephone numbers.



(3)
Principal office and address and principal telephone number of such organization or entity.



(4)
The identities (as above defined for natural persons) of the directors, officers, shareholders, agents, and/or partners of the organization or entity.



(5)
The identities of predecessors in interest of such organization or entity, in chronological order, and the duration and dates of existence of each such predecessor in interest.


B.
In answering each Interrogatory or responding to each Request, state whether the information furnished is within the personal knowledge of the person answering, and, if not, provide the name and identification of each person to whom such information is a matter of personal knowledge.

INTERROGATORIES
1.
Please state the name, position, and address of the corporate representative signing these responses to Interrogatories and Requests for Production.


ANSWER:


2.
Please identify each and every person associated with this Defendant (employee, agent, outside contractor, consultant, or otherwise) who has reviewed, worked on, analyzed, or made any decision(s) on Plaintiffs' underinsured motorist claim, which is the subject of this matter, since its origination.  Also provide the following:


(a)
Name;

(b)
Position and title/relationship with company at time of handling this claim;


(c)
Current status of their employment with 



;


(d)
If they are no longer employed, please provide last known address;

(e)
If they are still employed with 




, please state their current position; and

(f)
Please state the dates for which this person reviewed, worked on, analyzed or made decisions regarding the Plaintiffs' claims file.


ANSWER:


3.
If you used some form of outside agency or agent or consultant or contractor to review, assess, analyze, or evaluate the Plaintiffs' underinsured motorist coverage, please state the following:


(a)
The name of the outside agency or agent or consultant or contractor;


(b)
What relationship this agency or agent has with 


; and


(c)
The address of such entity or person.

ANSWER:

 4.
Please provide the names of each and every person who made a decision regarding Plaintiffs' underinsured motorist claim, which is subject to this lawsuit.


ANSWER:

 5.
Please produce the name and address of any Alabama insured that 

 has paid less than policy limits or denied a wrongful death claim for underinsured motorist coverage in the past five years since the filing of this Complaint.

ANSWER:

 6.
Please provide the name and address of any Alabama insured that 

 had paid over $100,000 in underinsured motorist coverage for a wrongful death claim of a passenger in an underinsured motorist vehicle in the past five years since the filing of this Complaint.

ANSWER:

 7.
Please identify all persons who had any responsibility in the development and finalization of 




's contract of insurance with the Plaintiffs which was in effect on 




, in particular, the uninsured motorist coverage section.


ANSWER:

 8.
Please state the process in which the Plaintiffs' uninsured motorist coverage claim, which is the subject of this lawsuit, was processed, evaluated and/or valued.  Please include dates, persons or entities involved, documents or other evidence or resources or manuals or policies or guidelines used in the process.


ANSWER:

REQUESTS FOR PRODUCTION

 1.
Please produce a copy of the personnel file for each and every individual identified in your Answers to Interrogatory Nos. 2 and 4.


RESPONSE:


 2.
Please produce a copy of the entire claims file and other documents in relation to 




 Claim No. 



.  This request is not limited to the adjuster only.  The request includes the adjuster's file, any supervisor, litigation specialist, litigation group, or claim review analysis or any other person or entity associated with this Defendant.


RESPONSE:


 3.
Please produce a copy of any and all documents (see definition of document) of any analysis or review regarding the Plaintiffs' requests for policy limits for the underinsured motor claim made the basis of this lawsuit.


RESPONSE:


 4.
Please produce all correspondence, memoranda, e-mails, telephone messages, committee minutes or notes, etc., concerning Plaintiffs' underinsured motorist coverage claim, which is the subject matter of this litigation.


RESPONSE:


 5.
Please produce all files of 




, to include all divisions, pertaining to Plaintiffs and Policy No. 




.


RESPONSE:


 6.
Please produce a copy of any and all company policies, procedures, manuals, handbooks, and computer programs that were in effect as of 

, regarding the handling of underinsured motorist coverage claims in Alabama, and whether same was provided to the claims adjusters, supervisors, managers, or home offices.


RESPONSE:


 7.
Please produce any documents that relate to the development of the contract of insurance between the Plaintiffs and 




.  This request may include minutes of meetings, internal memoranda, legal opinions, and other documents provided to the Alabama Department of Insurance of the contract prototype between the Plaintiffs and 




.


RESPONSE:


 8.
Produce all documents or other evidence relating to how the Plaintiffs underinsured motorist coverage claim was evaluated or valued by anyone associated with _______________________________.


RESPONSE:

�United American Insurance Company v. Brumley, 442 So.2d 1231, 1232 (Ala. 1989).


�Vincent v. Blue Cross Blue Shield of Alabama, 373 So.2d 1054, 1067 (Ala. 1979) (Emory J. dissent) subsequently adopted by the Alabama Supreme Court in Chavers v. National Security Fire & Casualty Company, 405 So.2d 1 (Ala. 1981).


�See Nationwide Mut. Ins. Co. v. Smith, 280 Ala. 343, 194 So.2d 505 (1966); Ala. Farm Bur. Mut. Cas. Ins. Co. v. Dalrymple, 270 Ala. 119, 116 So.2d 924 (1959); see also Childs v. Mississippi Valley Title Insurance Company, 359 So.2d 1146 (Ala. 1978); Vincent v. Blue Cross Blue Shield, 373 So.2d 1054 (Ala. 1979).


� See Gruenberg v. Aetna Ins. Co., 9 Cal. 3rd 566, 510 P.2d 1032 (1973): this is generally recognized as the case of origin for the intentional tort of bad faith. 


�Chavers, Supra.  Damages may include mental distress and economic loss as well as punitive.


�State Farm Fire & Casualty Co. v. Slade, 747 So.3d 293 (Ala. 1999).


�Employees Benefits Ass’n; 732 So.2d 968 (Ala. 1998); Gulf Atlantic Life Ins. Co. v. Barnes, 405 So.3d 916 (Ala. 1981).


� See Employees Benefits Ass’n v. Grissett, Supra; Blackburn v. Fidelity & Deposit Co. of Maryland, 667 So.2d 661 (Ala. 1995); Thomas v. Principal Financial Group, 566 So.2d 735 (Ala. 1990).


�Slade at 307.


�See Gilbert v. Alta Health & Life Ins. Co., 276 F.3d 1292 (11th Cir. 2001); Hilley v. Allstate Ins. Co., 562 So.2d 184 (Ala. 1990).


� Chavers, at 7.


� Chavers, Id.


�Forbes v. Sears Roebuck Company, 558 F.2d 1036 (11th Cir. 1992).


�Gaunt v. United Insurance Company of America, 853 F.Supp. 1382 (MD Ala. 1994).


�Garvin v. Shewbart, 442 So.2d 80 (Ala. 1983).


�Stewart v. State Farm, 454 So.3d 513 (Ala. 1984).


�Kennedy Electric Company v. Moore Handley, Inc., 437 So.3d 76 (Ala. 1983).


�Waters v. American Casualty Company, 261 Ala. 252, 73 So.2d 524 (1953).


�Evans v. Mutual Assurance, Inc., 727 So.2d 66 (Ala. 1999).


�Id.


�Pontius v. State Farm Mutual Automobile Insurance Company, 915 So.2d 557 (Ala. 2005); LeFevre v. Westberry, 590 So.2d 154 (Ala. 1991); Quick v. State Farm Mutual Automobile Insurance Company, 429 So.2d 1033 (Ala. 1983).


�Pontius, Id.; Nationwide Insurance Company v. Nilsen, 745 So.2d 264 (Ala. 1998).


�See Galinko v. Aetna Cas & Sur. Co., 432 So.2d 179 (Fla. App. 1 Dist. 1983); Brunet v. American Ins. Co., 660 F. Supp. 843 (D. Vt. 1987); Bolten v. Quincy Mutual Fire Ins. Co., 730 A.2d 1079 (R.I. 1999); United States Fidelity & Guar Co. v. Knight, 882 So.2d 85 (Miss. 2004).
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